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Law O fice 108 (David Shallant, Mnagi ng Attorney).

Bef ore Seehernman, Hohein and Walters, Adm nistrative Tradenark
Judges.

Opi ni on by Hohein, Adm nistrative Tradenmark Judge:

Dani el Crem eux has filed an application to register

the mark "DCS DANI EL CREM EUX SPORT" and design, as shown bel ow,
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for "clothing, nanely, suits, jackets, |unber-jackets, shirts,
tracksuits, shorts, pullovers, sweat shirts, coats, rain-coats,
pants, one-piece suits, tuxedos, bernuda shorts, sweaters,
vests, short-sleeved shirts, t-shirts, polo shirts, ties, bow
ties, belts, gloves, socks, housecoats, bathrobes, pajanas,
scarves, foul ards; underwear; footwear except orthopedic,
diving, and athletic shoes; [and] headwear."!

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U S.C 81052(d), on the ground
that applicant's mark, when applied to his goods, so resenbl es

"2 as to

the mark "DCS," which is registered for "athletic shoes,
be likely to cause confusion, mstake or deception.
Applicant has appeal ed. Briefs have been filed and an
oral hearing was held.® W affirmthe refusal to register.
Qur determ nation under Section 2(d) is based on an

anal ysis of all of the facts in evidence which are relevant to

the factors bearing on the issue of whether there is a

! Ser. No. 75/465,247, filed on April 9, 1998, which is based upon a
bona fide intention to use the mark as well as ownership of French
Reg. No. 97/698, 643, dated Cctober 9, 1997, for such mark. The |ining
in the mark is for the colors blue, red and gold and the word " SPORTS'
i s disclained.

2 Reg. No. 2,207,589, issued on Decenber 1, 1998, which sets forth a
date of first use anywhere and in comerce of March 1998.

® Although M. Klaus represented the United States Patent and Tradenark
Ofice at the oral hearing, inasnmuch as the Ofice actions and bri ef
in support of the refusal to register were issued by Ms. Carruthers,
she will be referred to as the "Exam ning Attorney" in this appeal.
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i kelihood of confusion. Inre E. |. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as

i ndicated in Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of
confusion analysis, two key considerations are the simlarity of
the goods and the similarity of the marks.?

Turning first, therefore, to consideration of the
respective goods, it is well established, as pointed out by the
Exam ning Attorney in her brief, that goods need not be
i dentical or even conpetitive in nature in order to support a
finding of likelihood of confusion. |Instead, it is sufficient
that the goods are related in sone manner and/or that the
ci rcunstances surrounding their marketing are such that they
woul d be likely to be encountered by the sane persons under
situations that would give rise, because of the marks enpl oyed
in connection therewith, to the m staken belief that they
originate fromor are in some way associated with the sane
producer or provider. See, e.g., Mnsanto Co. v. Enviro-Chem
Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re Internationa

Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

* The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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Here, while acknow edging in her brief that
applicant's goods specifically exclude registrant's goods, the
Exam ni ng Attorney, in support of her contention that
applicant's various itens of clothing, including footwear other
than orthopedic, diving, and athletic shoes, are nonethel ess so
closely related to registrant's athletic shoes that, if marketed
under the sane or simlar marks, confusion as to source or
sponsorship would be likely, has nmade of record copies of 14
use- based third-party registrations which, in each instance,
list athletic shoes in addition to a nunber of the sane itens of
clothing as those set forth in applicant's application. VWile
adm ttedly such registrations are not evidence that the
different marks shown therein are in use or that the public is
famliar with them the registrations neverthel ess have sone
probative value to the extent that they serve to suggest that
the goods |listed therein are of the kinds which nmay emanate from
a single source. See, e.g., Inre A bert Trostel & Sons Co., 29
UsPd 1783, 1785-86 (TTAB 1993) and In re Micky Duck Mistard
Co. Inc., 6 USPQ2d 1467, 1470 (TTAB 1988) at n. 6. Mbdreover,
the Exam ning Attorney has nade of record three other use-based
regi strations, owed by the sane entity as the owner of the
cited registration for athletic shoes, which cover, although
under different nmarks, sone of the sanme articles of apparel as

those for which applicant seeks to register his mark, nanely,
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j ackets, shirts, shorts, sweatshirts, pants and caps. Such
evidence is sufficient to establish that applicant's goods,
whi |l e excluding athletic shoes, are still so closely related in
a conmercial sense to the latter that, if sold under the sane or
simlar marks, confusion would be likely. The Board, in fact,
has so found. See, e.g., In re Kangaroos U S A, 223 USPQ 1025,
1026 (TTAB 1984) [athletic shoes and nen's shirts]. Applicant,
we further observe, does not contend to the contrary in his
brief, focusing instead on the differences in the marks at
i Ssue.

As to the respective marks, applicant argues that,
when considered in their entireties, confusion is not likely.
In particular, applicant contends that because he is also the
owner of a registration for a mark which includes the nane
"DANI EL CREM EUX" and gol f player design,® his "common ownershi p"
of such registration and "the present application, both of which
contains [sic] his nane, is to be taken into account when

considering the scope to be given the mark here on appeal.” In

°® Reg. No. 1,440,968, issued on June 2, 1987, based upon ownership of
French Reg. No. 1276042, dated July 16,1984; affidavit 88 accepted.
Anong the goods included in such registration are "sport jackets,
skirts, shirts, pants, coats, raincoats, suits, jogging suits,
sweaters, pullovers, dresses, sweat suits, shorts, footwear, lingerie,
bat hing suits, overalls, socks, [and] clothing belts.” Curiously,
whil e the copy of such registration nade of record by the Exam ning
Attorney includes the letters "DC' as part of the mark, the copy

t hereof furnished by applicant does not; however, the difference is

i material for present purposes.
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this regard, applicant contends with respect to the marks at
i ssue herein that:

When considering the marks in their
entirety, it is clear that the only comon
feature is that both include the sanme
letters "DCS" which in the regi stered nark
are essentially neaningless while in
applicant's mark ... these letters clearly
relate not only to applicant's name but al so
to the type or style of his line of
clothing. Wth such a plethora of

di fferences between the respective nmarks,
applicant respectfully submts that
consuners purchasing applicant's goods
woul d, w thout doubt, know that they were
dealing with "Dani el Crem eux"

Furthernore, as to the Exanmining Attorney's position
that the letters "DCS" clearly formthe dom nant part of
applicant's mark, applicant maintains that (underlining and
italics in original):

[ T] he Federal Crcuit, in the case of

In re Electrolyte Laboratories, Inc., [913
F.2d 930,] 16 USPQR2d 1239 [(Fed. Cir

1990)], has cautioned that: "There is no
general rule as to whether letters or design
will dominate in conposite marks .... No

el ement of a mark is ignored sinply because
it is less dom nant, or would not have
trademark significance if used alone."” Thus
it is inproper to ignore any of the
different portions of applicant's conposite
mar k.

Applicant's mark [consequently] nust

be considered in its entirety. It is
mani festly inproper to | ook nerely at the
letters "DCS" and ignore the renmainder of
the conposite mark. That is not what the
consunming public does. It is believed to be
clear, and in accord with human nature, that
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upon noting applicant's mark (perhaps
because of the colorful nature of the mark)
attention mght first be directed to the
letters "DCS" but it is submtted that
attention would inmmedi ately shift to the
line of words readi ng "DAN EL CREM EUX
SPORT" so that the purchaser would certainly
be aware of the source of the goods, w thout
any m stake, confusion or deception.

We agree with the Exam ning Attorney, however, that
cont enpor aneous use of the marks "DCS DANI EL CREM EUX SPORT" and
design and "DCS," in connection with, respectively, various
itens of clothing and athletic shoes, would be |ikely to cause
confusion as to source or sponsorship. Applicant's contention
that the presence of the wording "DAN EL CREM EUX SPORT" in his
mark serves to differentiate such mark fromregi strant's "DCS"
mark, due in part to applicant's ownership of a registration for
a mark which Iikew se includes the nane "DANIEL CREM EUX, " is
not persuasive since, as the Exam ning Attorney properly points
out in her brief, "consuners who see applicant's pendi ng mark
wi Il not necessarily be famliar with his registered mark."
Moreover, even if applicant's nane is regarded as his trade nane
or house mark, the Exami ning Attorney is also correct that "the
addition of a trade nanme or house mark to one of two otherw se
confusingly simlar marks will not obviate [a] |ikelihood of
confusion." See, e.g., In re Cosvetic Laboratories, Inc., 202
USPQ 842, 845 (TTAB 1979) and In re C. F. Hathaway Conpany, 190

USPQ 343, 344 (TTAB 1976).
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We al so concur with the Exam ning Attorney that, when
considered in its entirety, applicant's "DCS DANI EL CREM EUX"
and design mark is dom nated by the term"DCS." As the
Exam ning Attorney accurately observes in her brief, "the
di splay of applicant's mark unquestionably focuses the
consunmer's attention on the letters 'DCS,'" given their
prom nent size in relation to the nuch smaller wording "DAN EL
CREM EUX SPORT." Wile the latter gives nmeaning to the term
"DCS" in applicant's mark, the absence thereof fromregistrant's
mar k, which contains only the arbitrary letters "DCS," does not
mean that such letters are necessarily w thout significance.
| nst ead, such letters could |ikew se be viewed by consuners,
especially those famliar with applicant and his "DCS DANI EL
CREM EUX SPORT" and design nmark, as an abbreviation or shorthand
formof the words "DAN EL CREM EUX SPORT," particularly when
used in connection with such closely related itens of apparel as
athletic shoes. This is especially so, we note, inasnuch as
registrant's mark, since it is registered in typed form nay be
di spl ayed in any reasonable format, including the same bl ue,
white and red col or conbi nation as respectively appears in the
letters "DCS" in applicant's mark. See, e.g., |INB National Bank
v. Metrohost Inc., 22 USPQ@d 1585, 1588 (TTAB 1992), citing
Phillips Petroleum Co. v. C. J. Wbb, Inc. 442 F.2d 1376, 170

USPQ 35, 36 (CCPA 1971). Thus, registrant's "DCS" mark must be
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regarded as identical in sound, appearance and connotation to
t he dom nant portion of applicant's mark, notw thstanding the
presence in the latter of the wording "DAN EL CREM EUX SPORT"
and ot her design features which serve as a vehicle for the
display of the literal ternms in applicant's mark. Overall,
applicant's "DCS DANI EL CREM EUX SPORT" and design mark and
registrant's "DCS" mark engender a substantially simlar
comrer ci al i npression

Accordi ngly, we conclude that purchasers and potenti al
custonmers, who are famliar or acquainted with registrant's
"DCS" mark for its athletic shoes, would be likely to believe,
upon encountering applicant's substantially simlar "DCS DAN EL
CREM EUX SPORT" and design mark for its various itens of
cl ot hing other than orthopedic, diving, and athletic shoes, that
such closely related articles of apparel emanate from or are
sponsored by or associated with, the same source. Such
consuners, in particular, would be likely to view applicant's
"DCS DANI EL CREM EUX SPCRT" and desi gn products as a new or
expanded |ine of sportswear fromthe nmakers of registrant's
"DCS" athletic shoes and vice versa.

Deci sion: The refusal under Section 2(d) is affirned.



